
 
 
 
 
 

 
  
 

We previously discussed the Oman v. Delta Air Lines, Inc. case in our “Ten Significant Civil Cases” overview.  Oman involves flight 
attendants, two living out of state, suing their employer for failure to abide by California wage law, despite the flight attendants 
spending less than a day at a time working in California. 
 
The Ninth Circuit Court of Appeals heard oral argument and certified state law questions to the California Supreme Court: 
 

(1)  Do California Labor Code sections 204 and 226 apply to wage payments and wage statements provided by an out-of-state 
employer to an employee who, in the relevant pay period, works in California only episodically and for less than a day at a time?  

 
(2)  Does California minimum wage law apply to all work performed in California for an out-of-state employer by an employee who 

works in California only episodically and for less than a day at a time? 
 
(3)  Does the Armenta/Gonzalez bar on averaging wages apply to a pay formula that generally awards credit for all hours on duty, but 

which, in certain situations resulting in higher pay, does not award credit for all hours on duty? 

 
On September 16, 2020, the California Supreme Court issued the following ruling authored by Associate Justice Leondra Reid Kruger.1  
In summary, the Court ruled that sections 204 and 226 did not apply to employees not based in California, and that Delta’s pay scheme 
did not violate California minimum wage laws. 
 

1. Background 
Four flight attendants sued their employer, Delta Air Lines, Inc. (“Delta”) for alleged violations of California labor law.  Only two of the 
four flight attendants lived in California: of the other two, one resided in New York and was based out of John F. Kennedy Airport, 
while another lived in Nevada and was based out of California’s San Francisco International Airport.  During a sample of the time period 
at issue, the plaintiffs spent at most 14% of their “flight-related working hours” in California, with one spending as little as 3%.  Delta 
paid the flight attendants by pay formula that calculated pay by “rotation,” a set of flights that could include layovers.  While the pay 
formula sometimes failed to award credit for all hours on duty, it never resulted in an hourly rate below California’s minimum wage.   
 

2. Applicable Law 
California Labor Code § 204 states that all wages “earned by any person in any employment are due and payable twice during each 
calendar month, on days designated in advance by the employer as the regular paydays” and “all wages earned for labor in excess of 
the normal work period shall be paid no later than the payday for the next regular payroll period.”2 
 
California Labor Code § 226 states that “[e]very employer shall, semimonthly or at the time of each payment of wages, furnish each 
of his or her employees, either as a detachable part of the check, draft, or voucher paying the employee s wages, or separately when 
wages are paid by personal check or cash, an accurate itemized statement in writing.”  
 
Meanwhile, Armenta v. Osmose, Inc. (2005) 135 Cal. App. 4th 314 and Gonzalez v. Downtown LA Motors, LP (2013) 215 Cal. App. 4th 
36 (Armenta/Gonzalez) premised their holdings on the principle that “all hours must be paid at the statutory or agreed rate and no 
part of this rate may be used as a credit against a minimum wage obligation.”3 
 

3. Procedural History  

 
1 With concurrences by Chief Justice Cantil-Sakauye, Justices Chin, Corrigan, Liu, Cuellar, and Groban.  Justice Liu also filed a concurring opinion with which Justice 

Cuellar concurred.     
2 Cal. Lab. Code § 204(a)-(b). 
3 Oman v. Delta Air Lines, Inc., 889 F.3d 1075, 1081 (9th Cir. 2018).  Armenta held that the federal Fair Labor Standards Act model of averaging all hours worked in any 

work week to compute an employer’s minimum wage obligation under California law was inappropriate, and that the minimum wage standard applied to each hour 

worked by the employees for which they were not paid. Armenta, 135 Cal. App. 4th at 324.  Gonzalez applied Armenta’s reasoning and held that “class members were 
entitled to separate hourly compensation for time spent waiting for repair work or performing other nonrepair tasks directed by the employer during their workshifts, as 

well as penalties under Labor Code section 203, subdivision (a).” Gonzalez, 215 Cal. App. 4th at 40-41. 
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Plaintiffs filed suit in federal court, claiming the flight pay calculation violated California minimum wage law by Armenta/Gonzalez.  
They also claimed that Delta failed to pay their wages on time, in violation of California Labor Code § 204, and failed to issue wage 
statements that complied with Labor Code § 226.  They argued that even if their work lasted hours or minutes, any time in California 
was covered by California wage law.  The Northern District of California granted summary judgment to Delta and denied it to plaintiffs 
in two orders.  Plaintiffs appealed both orders. 
 
The Ninth Circuit noted that there was no controlling California precedent on the question of whether California labor law applies to 
an employee who works for an out-of-state employer and does not work primarily in California.  Nor was there any directly controlling 
California precedent that determined whether Delta’s pay formula was barred by California’s bar on averaging wages. 
 

4. Ruling 
a. California Labor Code §§ 204 and 226 

The California Supreme Court first considered whether California Labor Code §§ 204 and 226 apply to wage payments and wage 
statements provided by an out-of-state employer to an employee who, in the relevant pay period, works in California only episodically 
and for less than a day at a time. 
 
The Court noted that section 226 does not specifically define its geographic reach, but presumed that the California Legislature drafts 
laws with domestic conditions in mind.4  In Ward v. United Airlines, Inc., the Court held that section 226 applies when an employee’s 
principal place of work is in California. Ordinarily, this test is met if an employee works primarily (i.e., the majority of the time) in 
California. In the case of interstate transportation, where workers do not spend a majority of their working time in any one state, this 
test is satisfied when California serves as their base of work operations.5  Because the plaintiffs in Oman never worked more than half 
of the time in California, whether they were entitled to California-compliant wage statements depended upon whether they were 
based in California for work purposes.  
 
The Court dismissed Oman’s argument that California law required the employer of an out-of-state worker to report fractions of wages 
earned during brief trips to the state, as well as attempt to calculate the fraction of wage deductions attributable to these trips.  Section 
226 requires “‘an accurate itemized statement’ reflecting ‘the inclusive dates of the period for which the employee is paid’ and all 
relevant information concerning the employee’s pay during that period—that is, a single comprehensive statement of pay.”6  By 
insisting that there be California-compliant wage statements for only the fraction of hours worked on the ground in California, Oman 
would require employers to either accompany each California-specific wage statement with separate wage statements from every 
other state where an employee worked during a pay period, or require a single statement, but require California law to dominate 
other jurisdictions.  The Court noted that the first option “would undermine the very purpose of section 226, which is ‘to ensure an 
employer “document[s] the basis of the employee compensation payments” to assist the employee in determining whether he or she 
has been compensated properly.’”7   The second option would raise conflict-of-laws issues.8 
 
The Court therefore concluded that section 226 did not apply to work performed in California during pay periods where the employee 
primarily worked outside of California.  Looking at California Labor Code § 204, the Court applied the same analysis as to section 226, 
noting that when an employee was paid (section 204) and the information that must require each payment (section 226) were 
necessarily connected.  The Court likewise deemed that section 204 applied only to employees who worked predominantly in 
California.      
 

b. Minimum Wage Claims 
The Court then looked at whether, even if California’s minimum wage laws applied to employees who worked in state episodically, 
Delta’s pay scheme violated them.  The Court concluded that it did not. 
 
The main dispute concerned how compliance should be measured when the employer did not compensate its employees according 
to a fixed hourly rate applicable to all hours.  Delta’s pay scheme involved measuring remuneration to Delta flight attendants by a 
“rotation,” a given sequence of flights over a day or a period of days that the attendant served on. Compensation for each rotation 
was calculated according to four different formulas, and flight attendants were paid according to whichever formula yielded the largest 
amount for the complete rotation.  Under this system, Delta flight attendants’ hourly average was always above the minimum wage.  
Oman complained that the formula used most frequently violated California’s minimum wage law because it was based solely on flight 
time and did not factor in the hours flight attendants spent working on the ground in-between flights.    
 

 
4Ward v. United Airlines, Inc., 9 Cal. 5th 732, 749 (2020). 
5 Id. at 754. 
6 Cal. Lab. Code § 226(a). 
7 Soto v. Motel 6 Operating, L.P. (2016) 4 Cal.App.5th. 385, 390. 
8 Ward, 9 Cal. 5th at 750. 



The Court acknowledged that under a “unrefined” workweek average approach, an employee could agree to work 20 hours for certain 
pay, only to have the employer demand 10 additional hours for free, and it would be legal because the average hourly wage would 
still be above the minimum wage.  However, California’s Division of Labor Standards Enforcement and Courts of Appeal opposed the 
practice—known as “wage averaging.”9—of taking compensation contractually owed for one set of hours and spreading it over other 
undercompensated hours to satisfy the minimum wage requirement.  The Court of Appeal in Armenta v. Osmose, Inc., and other 
Courts of Appeal followed, extending the no-borrowing rule to employees under a collective bargaining agreement10 and an ordinary 
contract,11 and regardless of whether the basis for compensation was hourly,12 by piece rate,13 or by commission.14             
 
Because Delta did not dispute the no-borrowing principle, the question was whether its flight attendant compensation scheme 
violated that principle.  The Supreme Court noted that consistent with general contract interpretation principles, the unit for which 
pay is promised should be determined based on the “mutual intention of the parties as it existed at the time of contracting.”15  The 
Court looked at Delta’s contractual obligations, specifically the Work Rules, which are disclosed to all flight attendants.  They promised 
to compensate attorneys by rotation rather than by specific hours worked.      
 
The Court also considered Delta’s bidding assignments.  Each month, Delta circulated a bid packet to its flight attendants listing 
rotations each one could request, presenting information such as the number and length of duty periods, report times and total 
scheduled flight times for the flights within each rotation, and the amount of time the flight attendant could expect to be away from 
base. The bid packet also showed which formula applied and the minimum amount flight attendants would be paid for the rotation at 
their contractually established “flight pay” rate. Flight attendants then submitted their rotation preferences. Therefore, Delta’s 
practice of paying by rotation, and the amount paid, was fully disclosed.   
 
The Court noted that because there are no on-duty hours for which Delta contractually guaranteed certain pay, but from which 
compensation must be borrowed to cover other un- or undercompensated on-duty hours, the concerns surrounding the compensation 
scheme in Armenta did not exist. 
 
Furthermore, the Court rejected Oman’s argument that the case resembled Gonzalez, where under the contract, the employer agreed 
to compensate technicians for vehicle repair work by piece rate, and the issue was whether the employer must pay a separate 
minimum wage for hours spent waiting for vehicles to repair.16  Unlike with Gonzalez, Delta’s Work Rules reflected a promise to pay 
by the rotation, and for each rotation, the compensation Delta promised would always exceed the state minimum wage per hour 
worked.  Delta therefore satisfied state minimum wage law without ever needing to compromise its contractual commitments. 
 
The California Supreme Court therefore answered the questions posed as follows:17 

(1) Labor Code sections 204 and 226 do not apply to pay periods in which an employee works only episodically and for 
less than a day at a time in California unless the employee works primarily in this state during the pay period, or does 
not work primarily in any state but has his or her base of operations in California. 

(2) State law limits on wage borrowing permit compensation schemes that promise to compensate all hours worked at 
a level at or above the minimum wage, even if particular components of those schemes fail to attribute to each and 
every compensable hour a specific amount equal to or greater than the minimum wage. 

(3) In light of the answer to the question about the substantive application of the state’s minimum wage laws, [the 
Court] does not address the separate question concerning the geographic scope of that law’s application. 

 
5. Takeaway for Employers 

On the whole, this ruling appears to be beneficial to employers, providing those with multi-state operations with needed clarity.  If 
their employees travel between multiple states as part of their work, they are not saddled with the difficult-to-manage task of 
preparing accurate wage statements for the fractions of time each employee spends in California.  Rather, a California-specific wage 
statement is only necessary if the employee works primarily in California or the employee’s base of work operations is in California.    
 

 
9 See also Cal. Lab. Code § 223. 
10 Bluford v. Safeway Inc. (2013) 216 Cal.App.4th 864, 872–873. 
11 Gonzalez, 215 Cal.App.4th at 50–51. 
12 Sheppard v. North Orange County Regional Occupational Program (2010) 191 Cal.App.4th 289, 297–298, fn. 5. 
13 Bluford, 216 Cal.App.4th at 872; Gonzalez, 215 Cal.App.4th at 51–52. 
14 Vaquero v. Stoneledge Furniture, LLC (2017) 9 Cal.App.5th 98, 108–114. 
15 Cal. Civ. Code § 1636. 
16 Gonzalez, 215 Cal. App. 4th at 40.   
17 The concurrent opinion by Justice Liu focused on the first step of the no-borrowing rule, identifying the nature of the employer’s contractual commitment to its 
employees.  He noted that consistent with general contracting principals, the employer’s contractual commitment is based on the objectively reasonable expectations of 

the parties at the time of contract. Cal. Civ. Code § 1636.  Correctly identifying the employer’s contractual commitment would prevent employers from circumventing 

the no-borrowing rule by inserting into employment agreements a minimum wage floor, or an agreement to make up the difference by promising to supplement pay if the 
average over all hours worked fell below minimum wage. 

 



At the same time, the Court’s ruling reminds employers to be mindful that their pay scheme reflects the contractual commitments 
they made at the outset with their employees.  If they pay their employees in such a way that wages contractually promised for certain 
work gets spread to other work hours that are under-compensated or uncompensated, they may be violating the “no-borrowing” rule 
discussed in Armenta and Gonzalez. 

 


